IN THE SUPREME COURT OF THE STATE OF DELAWARE

ANIBAL G. MELENDEZ,
Defendant Below- No. 299, 2009
Appellant,
V. Court Below—Superior Court

of the State of Delaware,
in and for New Castle County
Cr. ID 0509024924

STATE OF DELAWARE,

Plaintiff Below-
Appellee.

w W W W W W W W W W W

Submitted: October 16, 2009
Decided: January 5, 2010

BeforeBERGER, JACOBS, andRIDGELY, Justices.
ORDER

This 8" day of January 2010, upon consideration of thégsrbriefs
and the record on appeal, it appears to the Cloartt t

(1) The defendant-appellant, Anibal Melendez, filkas appeal
from the Superior Court’s denial of his motion fmstconviction relief. We
find no merit to the arguments raised in Melendeajsening brief.
Accordingly, we affirm the Superior Court’s judgnten

(2) The record reflects that a Superior Court jugnvicted
Melendez in 2007 of assault in a detention fagilftyst degree assault,
possession of a deadly weapon during the commissfoa felony and

possession of a deadly weapon by a person prothibiténe Superior Court



sentenced Melendez to a total period of forty-thyears at Level V
incarceration, to be suspended after serving fongy-years for decreasing
levels of supervision. This Court affirmed his emtions and sentence on
direct appeat.

(3) Thereafter, on December 8, 2008, Melendez fitesl first
motion for postconviction relief under Superior @Criminal Rule 61.
The motion was referred to a Superior Court Comiones for
consideration. After obtaining responses from lmfense counsel and the
State, the Commissioner issued a report recommegnithat Melendez’s
motion be denied. Melendez filed a response tdCiiamissioner’s report
and recommendation. On April 20, 2009, the Supe&fiourt adopted the
Commissioner’'s recommendation and denied postctioniaelief. This
appeal followed.

(4) In his opening brief on appeal, Melendez’'s sotpument is that
his trial counsel was ineffective for failing tdefia timely pretrial notice of
Melendez's intent to pursue a mental illness defemsl for failing to call an
expert witness in support of that defense. BecMmsendez's timely-filed

motion for postconviction relief was his first ophmity to raise his claim

! Melendez v. Sate, 2008 WL 187950 (Del. Jan. 23, 2008).



of ineffective assistance of counsel, there areprucedural bars to the
consideration of this clairh.

(5) We review the Superior Court's denial of a rotifor
postconviction relief for abuse of discretibonTo prevail on a claim of
ineffective assistance of counsel, a defendant estsiblish that (i) his trial
counsel’s representation fell below an objectiandard of reasonableness;
and (i) but for counsel's unprofessional errorbge toutcome of the
proceedings would have been differénThere is a “strong presumption”
that counsel’s representation was professionaigarablé. Moreover, the
defendant must set forth and substantiate conakégations of actual
prejudice® In this case, the Superior Court concluded thalehtiez could
establish neither cause nor prejudice from his selm performance.
Because we find no fault with counsel’s performamwee need not reach the
iIssue of prejudice.

(6) The record reflects that Melendez had accesthdopretrial
assistance of a psychiatrist, Dr. Sheneman, orstiue of his mental state at

the time of the offense. In the addendum to heonte Dr. Sheneman

2Younger v. State, 580 A.2d 552, 554 (Del. 1990).

3 Dawson v. State, 673 A.2d 1186, 1190 (Del. 1996).

* Qrickland v. Washington, 466 U.S. 668, 687-88 (1984).
® Grickland v. Washington, 466 U.S. at 689.

® Younger v. Sate, 580 A.2d at 556.



emphasized that she had not been able to intersogrectional officers or
mental health workers familiar with Melendez at thme of his assault in
order to determine if Melendez had a motive forattack. Because she was
leaving her position, Dr. Sheneman recommendedtti@aiSuperior Court
contact Dr. Donohue if the trial court needed dhierr clinical opinion on
Melendez’s mental state at the time of the offendme. response to her
recommendation, the trial court requested Dr. Doeolo complete any
remaining interviews and advise the court by wayusther addendum to
Dr. Sheneman’s report. Dr. Donohue conducted furttesearch and
concluded that Melendez did not meet the critesraaf guilty but mentally
ill defense.

(7) As we noted on direct appeal, Dr. Donohue’soreplid not
contradict Dr. Sheneman’s report, but merely comapleher analysis by
conducting the interviews that she had been urtabtemplete. In the face
of this expert opinion, we can find no error irakrcounsel’s failure to file a
pretrial notice of Melendez’'s intent to pursue altguby mentally ill
defense. Moreover, to the extent Melendez asHetdrial counsel erred in
failing to call Dr. Sheneman to testify at triahete is no merit to this
contention. As defense counsel noted in his affid@®r. Sheneman had

informed defense counsel that she was moving owtaie and would be



unable to complete her report or to testify atl.trik was for this reason that
Dr. Sheneman referred the Superior Court to Dr.dboe. Accordingly,
counsel did not err in failing to call her as anets, and we find no abuse of
discretion in the Superior Court’s denial of postgation relief.

NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED.

BY THE COURT:

/sl Jack B. Jacobs
Justice




